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IN THE 
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i 


United States Court of Appeals 

for the District of Columbia 
April Term, 1941 


No. 7874 


i 


JOSEPH W. HISCOX, To his own use and to the use of 
Fire Association of Philadelphia, a corporation, 
Appellant 

v. 

RICHARD JACKSON, Appellee 


Appeal from the Municipal Court of the District o t 

Columbia. 


| 

BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This case arises out of an automobile accident betweeii an 
automobile owned and operated by appellant, Joseph! W. 
Hiscox, and a Diplomat Taxicab automobile owned ancjl al¬ 
leged by appellant to have been operated by appellee, 
Richard Jackson. 


I 
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This accident occurred on the 26th day of December, 1939, 
at the intersection of Third Street, Northwest and Wash¬ 
ington Drive, in the District of Columbia, about 9:30 a. m. 

A Complaint was filed by appellant in the Municipal Court 
of the District of Columbia in which he set out a cause of 
action for the damages to his automobile and injuries to 
himself and also set out the fact that his automobile was 
insured by the Fire Association of Philadelphia who paid 
all of the damages to his automobile in excess of fifty dol¬ 
lars ($50.00). 

To this Complaint an Answer was filed by the appellee 
in which he set out three alleged defenses. The first de¬ 
fense was that the Complaint filed by appellant failed to 
state a claim upon which relief could be granted. Secondly, 
he admitted some portions of the Complaint and denied 
others. He denied that he had sufficient knowledge of the 
interest of the Fire Association of Philadelphia, but ad¬ 
mitted that he was in the taxi cab business and denied every 
other allegation in the Complaint. In his third defense, he 
set up as a defense that the taxi cab at the time it was in¬ 
volved in an accident with appellant’s automobile was being 
used by someone else without his authorization expressed 
or implied, or in other words, that his taxi cab at the time 
it was in a collision ■with the appellant’s automobile was 
being used by a thief. 

Issue was joined on the Complaint and Answer and a 
trial before a jury was had thereon. 

During the course of the trial it vras admitted by the ap¬ 
pellee that the damages to the automobile amounted to 
$367.50, that the Fire Association of Philadelphia had paid 
all over $50.00 of this damage and that the balance of the 
claim made in the complaint was for personal injuries to 
appellant, Joseph W. Hiscox. It was also admitted by ap¬ 
pellee that he owned the taxi cab which was involved in 
the collision and at the conclusion of appellant’s case a 
motion was made for a directed verdict on the ground that 
appellant was guilty of contributory negligence, which was 
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overruled and which disposed of that question as a matter 
of law. 

Appellee then proceeded with his defense and appellant 
has had printed the entire evidence introduced on behalf of 
appellee (Appellant’s Appendix, pages 4 to 8 inclusive). 
At the conclusion of appellee’s case, appellee made a 
motion for a directed verdict and the court directed a 
verdict for appellee (Appendix 1) on the grounds (Appen¬ 
dix 9). 1. That there was not sufficient evidence of ^he 
identification of appellee as the operator of the taxicab at 
the time the accident occurred. 2. That appellee’s testi¬ 
mony that the cab was being used without his permission 
express or implied, corroborated by his witnesses, was hn- 
contradicted. 

STATUTES INVOLVED. 

The Act of Congress for the District of Columbia, com¬ 
monly cited as the Financial Responsibility Act for the 
District of Columbia, enacted May 3, 1935, 49 Stat. 167, c. 
89, #3; August 24, 1937, 50 Stat. 751, c. 753, #1; D. C. 
Code 1929, Supp. V, Tit. 6, #255 (b), the pertinent j^art 
thereof being, 

“Whenever any motor vehicle, after the passage of Sec¬ 
tions 255-255o hereof, shall be operated upon the public 
highways of the District of Columbia by any person 
other than the owner, with the consent of the owrter, 
express or implied, the operator thereof shall, in case 
of accident, be deemed to be the agent of the owner 
of such motor vehicle, and the proof of the ownership 
of said motor vehicle shall be prima facie evidence that 
such person operated said motor vehicle with the con¬ 
sent of the owner.” 

STATEMENT OF POINTS. 

Appellant intends to rely upon the following points: 

1. The question of identification of appellee as the bp- 
erator of the taxicab should have been submitted to the 
jury. 



4 


2. The question of whether or not the operator was using 
appellee’s taxicab with his consent express or implied 
should have been submitted to the jury. 

3. The inaccuracy and contradictions in appellee’s own 
testimony and that of his witnesses created a question of 
credibility which should have been submitted to the jury. 

SUMMARY OF ARGUMENT. 

1. It is appellant’s contention that the identification by 
appellant and by his witness Greenstreet, of appellee as the 
operator of the taxicab at the happening of the accident 
created a question of fact which the jury only could decide. 

2. It is appellant’s contention that the evidence of friend¬ 
ship existing between appellee and the man whom he 
stated was operating his cab at the time of the accident 
along with the testimony of appellee and his witnesses that 
he did nothing to recover his taxicab for hours after it was 
stolen, should have been submitted to the jury; for them to 
decide as a question of fact, whether the taxicab at the time 
of the happening of the accident was being used with ap¬ 
pellee’s consent express or implied. 

3. It is appellant’s contention that the variances and ob¬ 
vious inaccuracies in appellee’s testimony and the testi¬ 
mony of his witnesses raised a question of fact as to their 
credibility and should have been submitted to the jury for 
its determination. 


ARGUMENT. 

1. This case should have been submitted to the jury for 
its determination of whether appellee was personally driv¬ 
ing his taxicab on the morning of December 26, 1939 when 
it was in collision with appellant’s automobile. Appellant 
testified (Appellant’s Appendix 3) “I would not like to 
swear to it but I believe and am positive that that was the 
man (pointing to the defendant) who stepped out of the 
taxicab on the left hand side just as I was getting out of 


my automobile, I having been knocked against the steering 
wheel and down in between the front seat and the dash and 
my face and nose being cut and bleeding.” 

In addition to this identification, Everett Greenstreei, a 
witness for appellant who was entirely disinterested, testi¬ 
fied (Appellant’s Appendix 4) “I believe that to be the njian 
that I saw stepping out of the left hand side of the taxicab 
after it came to rest.” Pointing to Appellee. 

This testimony certainly created a question of fact which 
should have been submitted to the jury. 

It is true that appellee, Lucy Baylor and William Bailor 
denied that appellee was operating his taxicab on that joc- 
casion. However, from an examination of their testimony, 
it is apparent that their entire testimony could have bpn 
disregarded by the jury if it saw fit to do so. It has been 
often held that one may testify as to another persons 
identity without being absolutely certain of his identifica¬ 
tion. It is strange that both appellant and Mr. Greenstreet, 
bearing in mind that Mr. Greenstreet was an entirely dis¬ 
interested person, both believed, and appellant went as £ar 
as to say that he was positive, that appellee was the person 
who was operating his taxicab automobile when it was jin¬ 
volved in this collision. To contradict this identification 
we have the testimony of appellee and two of his close 
friends. 

The belief of witnesses as to the identity of persons Jias 
always been received as opinion evidence, provided the per¬ 
son testifying has some knowledge of the person which he 
is identifying. State v. Ilarr, 38 W. Va. 58, 17 S. E. 7jl4; 
Commonwealth v. Sturtevan, 117 Mass. 192; State v. Shpn- 
horn, 46 N. H. 497; Tyler, Receiver v. Sites, 90 Va. 539. ! 

The weight of such evidence is a question for the jury 
alone to determine. 

In the case of Frasciello v. Baer decided by Massachu¬ 
setts Supreme Judicial Court on December 29, 1939 ^nd 
reported in 5 C C H Automobile Cases 1129, the plaintiff 
was a child of seven at the time of the accident on April 
26, 1926. She testified at the trial that she was struck j by 
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a man whom she knew as Julius Baer who got into his 
truck and backed into her while she was seated on the curb. 
She stated during the trial that she could not identify Baer 
at that time, nor would she know’ him if she met him on the 
street. The defendant admitted being in the neighborhood 
about the time of the accident and the court said that the 
case should have gone to the jury on the question of identi¬ 
fication of the defendant Baer. 

2. In taking up the second point it is a question of what 
is meant by implied consent under our Financial Respon¬ 
sibility Act, supra, page 3. The act creates agency when 
the operator has the owner’s consent express or implied, 
Forrester v. Jerman , 67 App. D. C. 167; 90 Fed. (2nd) 
412. In this case both express and implied consent is denied 
by appellee. However, it appears that if appellee w T as not 
operating his automobile at the time of the collision with 
appellant, it w’as being operated w’ith his implied consent. 
Appellant respectfully refers to appellee’s testimony (Ap¬ 
pellant’s Appendix 4) w’here he testified that he and his 
friends rode around from about one o’clock a. m. to about 
six or six-thirty o’clock a. m. on December 26, 1939, and 
when lie went into Mrs. Baylor’s house at 817 Second 
Street, S. W., he left one James Simms in his automo¬ 
bile; when lie came out his taxicab automobile w’as gone; 
that lie went back into the house and w’ent to sleep; and 
when lie awoke about eight-thirty a.m., he did not do any¬ 
thing about the taxicab that w r as missing, and he did 
not recall at what time he reported the theft of his 
taxicab to the police department, but he did make the re¬ 
port tw’o or three times that day. It is unfortunate that 
the report of the theft to the police department by appellee 
does not show’ the hour at which it wras made, but Officer 
0. E. Allen of the Police Department (Appellant’s Appen¬ 
dix 7) testified that it was made some time between eight 
a.m. and four p.m. on December 26th. It is also significant 
to note that in the police report appellee reported his cab 
to have been stolen about four a.m. and he testified (Appel- 
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lant’s Appendix 4) that he and his friends mentioned above 
used the cab until six or six-thirty a.m. and that a few rjiin- 
utes thereafter it was stolen. The only other testimony 
bearing on the time of the report of this alleged theft to the 
police department was the testimony of William Baylor ivho 
testified that he went with appellee (Appellant’s Appendix 
7) to report the theft of appellee’s car about one p.m. |De- 
cember 26, 1939. 

To appellant it is apparent that if appellee himpelf 
were not operating his taxicab automobile at the t(me 
of the accident in question, that it was being operated! by 
James Simms, alias Wood, with his implied consent.. Ap¬ 
pellee testified that he knew at six-thirty a.m., December 
26, 1939, that James Simms was driving his automobile 
'which he says was without his consent express or implied. 
He further testified that knowing this fact he went back 
into the house and went to sleep until about eight-thirty 
a.m. that he then did not do anything towards the recovery 
of his cab until he made a report to the police department 
which was at one o’clock p.m. according to the testimony of 
appellee’s own witness, William Baylor. It is significant 
to note that this report was made approximately four hours 
after the time of the collision. Can we say that the oper¬ 
ator of appellee’s taxicab was operating it without his im¬ 
plied consent from six-thirty a.m. until nine o’clock aj.m. 
when appellee knew that Simms had his automobile and 
that he made no effort to do anything to recover the auto¬ 
mobile or to deprive Simms of its use? If this were fhe 
law, such a defense could be raised, and successfully so, 
in hundreds of cases where cars involved were being oper¬ 
ated by persons other than the owners. 

In the case of Hill v. Cabral , decided Feb. 12, 1941 by jthe 
Supreme Court of the State of Rhode Island and reported 
in 10 C. C. H. Automobile Cases 220, where although jthe 
case was reversed because of inconsistencies in findings!by 
the jury, the court gave an excellent statement in suppprt 
of the jury finding that the car was being used with j:he 
implied consent of the owner. The court said: 

I 
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“This is entirely understandable and consistent as 
shown by the trial justice. The defendant knew from 
9:30 p.m. on November 24 to 1:00 o’clock the next morn¬ 
ing, of the disappearance of the automobile, as well as 
the absence of her son, who had previously asked for 
permission to use the automobile; and yet she failed to 
report her loss to the police or to take any other action 
that was reasonably calculated to locate or recover the 
automobile in time to probably have avoided the acci¬ 
dent. Such complete inactivity, together with her 
knowledge of other facts in evidence, provided a ground 
upon which the jury could reasonably have inferred 
that, although she had originally refused permission, 
she then impliedly consented because she knew her son 
had the automobile and thereafter was unwilling, for 
obvious reasons, to have it taken awav from him by the 
police. * * *” 

It does not appear in appellee’s testimony that he re¬ 
fused James Simms permission to use the automobile and 
it has been held that in the absence of expressed prohibition, 
permission to use a car may be implied. Maryland Casualty 
Co. v. Raven et al., 37 F. (2nd) 449; Denison v. McMorton , 
228 Fed. 401; Broclier v. Taylor , 269 N. W. 711; Aetna Life 
Ins. Co. v. Chandler , 193 A 233. 

It has also been held that an automobile in incompetent 
hands is a dangerous instrumentality. It is appellant’s be¬ 
lief that when one learns that his automobile is being used 
without his consent express or implied, that it is such a 
person’s duty to exert every reasonable effort to regain 
possession of the vehicle and that his failure to do so 
amounts to the giving of consent to its use, to the operator 
thereof. Appellee made no effort to recover his automobile 
for at least seven and one half hours after he knew it was 
being used by James Simms. 

3. In support of appellant’s third point, a review of the 
testimony of appellee and his witnesses (Appellant’s Ap- 
endix 4-8 inclusive) will show inaccuracies, contradictions 
and wholly unbelievable statements to such a degree that 
had the matter been presented to the jury for its considera- 



9 


I 


tion, it would have been entitled to disregard the entirej evi¬ 
dence presented on appellee’s behalf. 

It is incredible that three people, namely, appellee, ftucy 
Baylor and William Baylor could have ridden for approxi¬ 
mately six hours in the automobile, during which time (they 
stopped to visit at tw’o houses without any one of thenji be¬ 
ing able to give the names of any persons living at either 
house at which they visited. It is likewise unbelievable 
that if appellee believed his car was stolen at 6:30 h. m. 
that he did nothing to effect a recovery of it before 1:00 
p. m. of the same day. It will be noted that when appbllee 
made his report to the police department concerning the al¬ 
leged theft he fixed the time at 4:00 a. m., December 26, 
1939, but when he testified at the trial, he stated that th<j} car 
was stolen between six and six-thirty a. m., December 26th. 
There was a constant endeavor on the part of appellee to 
change the time of the alleged theft in order to placje its 
occurance as near in point of time to the collision as pos¬ 
sible so that it would appear that he did not have an oppor¬ 
tunity to report the theft to the police prior to the happen¬ 
ing of the collision. It is also noteworthy that the only! per¬ 
sons who supported appellee’s defense that his taxicab 
automobile had been stolen were his very close friends, 
Lucy Baylor and William Baylor. Why was the waifrant 
for the arrest of James Simms alias Wood not issued be¬ 
fore January 12, 1940, seventeen days after the theft oc¬ 
curred? That was the final act of appellee in building his 
defense of unauthorized use. 

It is true that positive uncontradicted evidence usually 
controls the decision, but this rule admits of many excep¬ 
tions, as stated by our Supreme Court in Quoch Ti^g v. 
United States, 140 U. S. 417, in which the court said: 

“Undoubtedly as a general rule, positive testimony 
as to a particular fact, uncontradicted by anyone, 
should control the decision of the court; but that| rule 
admits of many exceptions. There may be such a|n in¬ 
herent improbability in the statements of a witness as 
to induce the court or jury to disregard his evidence, 
even in the absence of any direct conflicting testi 
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He may be contradicted by the facts he states as com¬ 
pletely as by direct adverse testimony; and there may 
be so many omissions in his account of particular trans¬ 
actions, or of his own conduct, as to discredit his whole 
story. His manner too, of testifying may give rise to 
doubts of his sincerety and create the impression that 
he is giving a wrong coloring to material facts.” 

also The Dauntless, 129 Fed. 715, p. 721, the court said: 

“This Court is not bound to accept the statement of 
any witness simply because his testimony is uncontra¬ 
dicted, nor even when corroborated by other witnesses, 
if the story they all tell bears the earmarks of inher¬ 
ent improbability and is unreasonable.” 

Appellant here would like to distinguish the instant case 
from the case of Morris Rosenberg v. George F. Murray 
et al t No. 7502, decided by this Court, November 12, 1940. 
In the Rosenberg case there was uncontradicted proof that 
the automobile was not at the time of the accident being 
used with the owner’s permission while in the instant case 
the action of appellee in failing to take any steps to recover 
his automobile when he knew of its unauthorized use for 
at least six and one half hours, certainly created a question 
of fact for the jury as to whether he had given his implied 
consent to the use thereof. 


CONCLUSION. 


Appellant believes that the court below erred in not sub¬ 
mitting this case to the jury on the question of identifica¬ 
tion, and the question of implied consent, and the jury 
should have been allowed to pass on the credibility of ap¬ 
pellee’s evidence below. 


Wherefore, appellant respectfully asks that the judg¬ 
ment below be reversed an d he be granted ajiew trial herein. 



Norman E. Sell, 

Attorneys for Appellant. 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. I 

7 Memoranda of Minute Entries 

Dec. 17, 1940 ] 

M 129, P 242 Jury Sworn, after cause heard, and jupon 
motion of Defendant, Directed Verdict for 
Defendant. 

Plaintiff notes Exception. 

Judge Cayton 
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Dec. 23,1940 

M 129, P 253 Judgment on Directed Verdict entered for 

Defendant with costs against Plaintiff. 

Judge Cayton 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

10 Bill of Exceptions 

Be it remembered, that at the trial of this case before 
the Honorable Judge Nathan Cayton on Tuesday, Decem¬ 
ber 10, 1940 and Monday, December 16, 1940 before a jury, 
the material evidence bearing upon the issues in the case 
was substantially as follows : 

It was agreed by counsel for both plaintiffs and defen¬ 
dant that the damages to the automobile in question amount 
to $367.50 and that of this sum the use plaintiff, the Fire 
Association of Philadelphia, paid $317.50 and the plaintiff, 
Joseph W. Hiscox, paid $50.00, and that the balance of the 
claim of $1000.00 was for personal injuries to the plaintiff, 
Joseph W. Hiscox. 

Joseph W. Hiscox, plaintiff, was the first witness to tes¬ 
tify and his testimony was as follows: that on December 
26, 1939 at about 9:00 A. M. o’clock, he was driving in his 
automobile in a westw r ardlv direction on Washington Drive 
and that he came to the intersection thereof of Third Street, 
Northwest and that he stopped at a designated stop sign, 
that he could see in both directions to his right almost to 
Pennsylvania Avenue and to his left a hundred or more 
feet down the street and that within that distance no ve¬ 
hicle was approaching, that he then proceeded on 

11 into the intersection at a very moderate rate of 
speed, not in excess of ten or twelve miles per hour, 

and when he reached a point about midway of the inter¬ 
section he glanced again to his right and saw a taxicab 




3 


automobile bearing down upon him at a very rapid; rate 
of speed which he would estimate to be between fort^ and 
fifty miles per hour, that he could see that the operator of 
the taxicab was making no effort to slow up or stop,; that 
there was nothing he could do to avoid the collision d|ue to 
the excessive speed of the taxicab and that his automobile 
was struck when a little past the middle of the intersection, 
near the right front door and that it came to rest oh the 
Southwest corner of the intersection up on the sidewalk, and 
that he was injured in that he was struck on the nose] and 
forehead and that he later learned that his nose was broken, 
and that he received several cuts and lacerations oif his 
limbs, and that the license number of the taxicab vj^hich 
struck him was District of Columbia license tags for the 
year 1939, No. 22-321, that he was then taken by a passing 
motorist to his office and later to his doctor, a Doctor Gill, 
and later was attended by Doctor Samuel Alexander, a ^iose 
specialist, and testified as to pain and suffering whic|a he 
was subjected to and also the expense which he was pnt to 
in having X-Rays taken, doctor’s bills, glasses repaired and 
loss of time from his employment. And, upon cross-exam¬ 
ination when asked if he saw in the court room the person 
who was operating the taxicab at the time his automobile 
was struck, plaintiff requested that the defendant sjand 
up, which he did, and plaintiff then stated, “I would not 
like to swear to it but I believe and am positive that that 
was the man (pointing to the defendant) who stepped out 
of the taxicab on the left hand side just as I was getting} out 
of my automobile, I having been knocked against the steer¬ 
ing -wheel and down in between the front seat an^ the 
12 dash and my face and nose being cut and bleedihg.” 


13 Everett Greenstreet was called as a witness for 
the plaintiff and he testified that he was driving 
north on Third Street and that when he reached a pbint 
of about one hundred or one hundred fifty feet away from 
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the intersection thereof of Washington Drive, he saw the 
collision occur in which the plaintiff was involved. He 
stated that he saw the plaintiff stop at the designated stop 
sign and that he saw him proceed on into the intersection 
and at that time the taxicab automobile was just about at 
Pennsylvania Avenue, which he stated was about three- 
fourths of a block away and that it was coming down Third 
Street at a rapid rate of speed which he judged would be 
about forty or forty-five miles per hour, certainly not less, 
and he saw that an accident was inevitable and stopped his 
car to keep from being involved in it, and that the taxicab 
struck the automobile of the plaintiff about midway knock¬ 
ing it up on the curb of the Southwest corner of the inter¬ 
section. Upon cross-examination he was asked if he saw 
in the court room the operator of the taxicab, he asked the 
defendant to rise and to walk towards the rear of the court 
room, he then said, “I believe that to be the man that I saw 
stepping out of the left hand side of the taxicab after it 
came to rest.” 

**•*•#*••• 

14 Motion was then made bv the defendant for a di- 
rected verdict on the grounds that plaintiff was 
guilty of contributory negligence, which motion after argu¬ 
ment was duly over ruled. 

Defendant, Richard Jackson, was then called on his own 
behalf and testified as follows: That on the night of De¬ 
cember 26, 1939 he went to the home of friends of his by 
the name of Baylor about 1:00 A. M. o ’clock and that there 
was present at this time Mrs. Baylor, her son and a man by 
the name of James Simms and that all of them got in his 
taxicab to ride around, that they rode around until about 
6:00 or 6:30 A. M., that they then came back to 817 Second 
Street, S. W. and that Mrs. Baylor and her son went into 
her home and that he requested he be allowed to go in to 
go to the lavatory, that he left James Simms, who he also 
stated had an alias Wood, in his automobile at the time that 
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he went into Mrs. Baylor’s home, that he stayed in 'Mrs. 
Baylor’s home for four or five minutes and that when he 
came out his taxicab was gone, that he stood on the side 
walk for a few minutes and then went back into the house, 
at that time he did not advise anyone in the house that his 
taxicab had been stolen, they having gone to bed, thdt he 
sat in a chair in the house and went to sleep that he aymke 
about 8:30 A. M. o’clock and went out again to see if his 
taxicab had been brought back and it had not, that he [then 
did not do anything about the taxicab that was missing, 
that he did not recall at what time he reported the theft of 
his cab to the police department, but that he did report the 
cab as having been stolen two or three times that day. j 
Upon cross examination he testified that he was acquain¬ 
ted with James Simms who was suppose to have stolen| the 
taxicab, that James Simms was a friend of Mrs. Baylor’s 
son, that he had seen him on other visits to the Baylor 
home, that Mrs. Baylor’s son knew where Jajmes 
15 Simms lived but that they did not go to James Shjams 
home to look for his taxicab, and that he wag on 
friendly terms with James Simms. He testified first jthat 
they rode around practically all of this night from 1:00 
A. M. until 6:00 A. M. and then he admitted that he did itop 
at a house at Fifteenth and U Street, N. W., and then stated 
that he stopped at another house on Third Street, N. |W., 
that he stopped at a Barbeque stand on V Street to jget 
something to eat, that he stayed the longest period of time 
at the house at Fifteenth and U Street, and that the balance 
of the night was spent in riding around. He testified that 
neither he nor any of the other occupants of the car had b^en 
drinking. He could not name the people who lived at the 
house that they stopped at on Fifteenth and U Streets, por 
could he give the name of the people where he stopped on 
Third Street, N. W., but merely stated that it was a lady 
who he had taken as a passenger in his taxicab frequently. 
He could not state the name of the Barbeque shop at wh|ich 
he supposedly stopped, and the only reason he stated for 


l 
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not having reported the theft of his cab earlier than he did 
was because he thought that James Simms would bring it 
back. He then testified that on December 27, 1939 he came 
by No. One Police Precinct about 1:00 o’clock A. M. and 
saw his cab sitting out in front in a damaged condition, that 
he went in and made himself known, and that police took him 
in custody and held him for a day or so and he was released. 
***••*••*• 

The next witness on behalf of the defendant was one, 
Lucy Baylor who testified that she lived at 817 Second 
Street, S. W., and that on the night of December 25, 1939, 
about 11:35 P. M., Richard Jackson, the defendant came to 
their home, that he was a frequent visitor and that she and 
her son and one James Simms went riding with the 
16 defendant, that they rode around on that particular 
night until between 6:00 and 7:00 A.M. on the morn¬ 
ing of the 26th, that they all went into the house except 
James Simms, that she and her son went in first, that the 
defendant, Richard Jackson, then came in and stayed a 
short while and went out on the street and came back into 
the house and told her that Simms had taken his cab and 
that she stated to him that he would probably bring it back 
in a short time, that she then went to bed as her son had 
done and that Richard Jackson stayed in her house until 
sometime later in the morning, she did not know when he 
left. She testified under cross-examination that they 
stopped at only one place on the night in question and that 
was at Fifteenth and U Streets, and she was very positive 
that they stopped at no other place, that she didn’t recall 
and was certain that they did not stop on Third Street nor 
did they stop at a Barbeque shop on Tenth and D Streets. 
She testified that James Simms was a friend of her son’s, 
that he was a constant visitor at her house, and that Richard 
Jackson, the defendant, had seen him at her house several 
times when both were visiting there, that she later told 
Richard Jackson, the defendant, that he had better report 
his taxicab as being stolen. 
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The next witness for the defendant was one William 
Baylor who testified that he was the son of Lucy Bayljor of 
817 Second Street, S. W., that he was riding around with his 
mother, Richard Jackson and James Simms on this particu¬ 
lar night, that he knew where James Simms lived, that they 
left their home on this particular night about 11:30 J\ M. 
and that they stopped at two places on this particular night, 
identifying one of the places as the house at Fifteenth hnd U 
Streets but was unable to identify the other place 'Where 
they stopped nor was he able to name any of the persons 
at the two places where they stopped. He testified that 
he and his mother went into the house ahehd of 
17 Richard Jackson, that he did not hear the conversa¬ 
tion, if any, that was held between Richard Jackson 
and James Simms when James Simms was left in the [taxi¬ 
cab, that he went on to bed and did not know that Richard 
Jackson’s car had been taken until he awoke some time the 
next morning, that he went with Richard Jackson to No. 
Four Police Precinct to report the theft of his car about 
1:00 P. M. o ’clock, December 26,1939. 

The next witness called on behalf of the defendant was 
Officer O. E. Allen of the Metropolitan Police Department, 
attached to No. Four Police Precinct, who testified that the 
report made to the Police Department of the theft of this 
automobile was entered in his own handwriting and that it 
was customary to enter the time of day that these reports 
were made, but this report did not show what time itjwas 
made, but that it was made sometime between 8:00 aL M. 
and 4:00 P. M. on December 26,1939 as those were the h[ours 
which he worked on that day. He then identified the report 
which was made on the police docket which he said !was 
made in his own handwriting from information given ihim 
by Richard Jackson. The report stated as follows: “Rich¬ 
ard Jackson, #30 Pierce Street, N. W., Apt #1 reports his 
Diplomat Cab #27, D. C. tags, 22,321, 1939 Model and en¬ 
gine #1944103 was stolen from in front #817 - 2nd St., 
S. W. about 4:00 this A. M.”. signed “O. E. Allen”. He 
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further testified that the time indicated on the report that 
the cab was stolen, namely, 4:00 A. M. was the information 
given to him by Richard Jackson when he reported the car 
stolen. 

The next witness called on behalf of the defendant was 
Metropolitan Police Officer George M. Wilson, attached 
to No. Four Police Precinct, who identified a police record 
which was introduced into evidence showing that a warrant 
had been issued for the arrest of James Simms, alias 
18 Wood, by Richard Jackson and that this warrant was 
not issued until January 12, 1940. 

The incidental of the Police Department recording the 
happening of this accident, which is the subject of this liti¬ 
gation was then introduced into evidence, an exact copy of 
which is attached hereto. 

One Walter Spence was then called as a witness for the 
defendant. He testified that he knew James Simms, alias 
Wood, that James Simms lived in the same house that he 
did on Delaware Avenue, S. W., that he saw James Simms 
with a taxicab on the morning of some day around the first 
of the year, and after being prompted by counsel for the 
defendant, “if it was not the day after Christmas V\ he 
answered, “Yes, it was that day”. However, he could not 
identify the taxicab which he saw James Simms operating. 
He also testified that he had not seen James Simms since 
that time. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the issues in this case. 

A motion was then made for a directed verdict on behalf 
of the defendant by his counsel on the grounds, one, that 
plaintiff was guilty of contributory negligence, and two, 
that there was uncontradicted evidence that the taxicab be¬ 
longing to the defendant was being used without his con¬ 
sent, expressed or implied, which motion was argued on 
the following Monday, December 16, 1940 before the Hon¬ 
orable Judge Nathan Cayton, who indicated that he would 
on Tuesday, December 17, 1940, instruct the jury to direct 


a verdict against the plaintiff on the grounds that there 
was not sufficient evidence of the identification of the [de¬ 
fendant as the operator of the taxicab at the time that the 
accident occurred, and that defendant’s testimony thatjthe 
cab was being used without his permission expressed or 
implied, corroborated by Lucy Baylor, William Bay- 
19 lor and Walter Spence, was uncontradicted,, and 
thereafter on Tuesday, December 17, 1940, the hon¬ 
orable Judge Nathan Cayton did so direct the jury to find 
on behalf of the defendant, and thereafter judgment -Was 
entered for the defendant, to which finding and judgment, 
plaintiff by his counsel then and there took exceptions which 
were allowed by the Court. 


• #••••••• 




21 Assignment of Errors 

The Court erred in directing the jury to return a verdict 
in favor of the defendant on the grounds that there was fin- 
contradictied evidence of the theft of the taxicab automo¬ 
bile belonging to the defendant, as shown by the record. 
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11. VEHICLE INVOLVED: 


I 


0. □ Cause not stated. 

2. □ Wu exceeding speed Unit. 

4. □ Wu passing on curve or Mil 

fl. □ Had view ob s tr ucte d by porkod cor. 

8. □ Wu on wrong aide of rood. 

10. □ Eon off roadway. 

12. □ Wu driven recklessly. 

14. □ Poatad »tending cor. 

18. □ Wu driven through safety zona. 

18. □ Wu drlron corolouly. 

20. □ Drlron by montol incompetent. 

22. □ Wu being porkod. 

24. □ Foiled to etop at boulevard crossing. 

28. □ View obotructod by fixed object. 

28. □ Obotructod wlndahioUL 

30. □ Wu toning loft at intersection. 

32. □ Making U turn between Intersections. 

34. □ Overtaking. 

38. □ Passing on cur ve or MU. 

38. □ Improper torn, turning from wrong lone. 

40. □ Runs way team. 

12. THE PEDESTRIAN INVOLVED: 

0. □ Cause not stated. 

2. □ Wu crossing at crosswalk with signal. 

4. □ Wu crossing at crosswalk against signal. 

6. □ Wu crossing not at crosswalk. 

8. □ Boarding or luring street car; no safety sou. 

10. □ Walking in street. 

12. □ Playing in street. 

14. □ Walking on sidewalk. 

18; □ Working on roadway. 

18. □ Wu inattentive. 

20. □ Coasting in street. 

13. CONDITION OP VEHICLES INVOLVED IN ACCIDENT: 


L □ Wu driven properly. 

8. □ Wu cutting in. 

6. □ Wu p as sin g on wrong side 

7. □ Skidded. 

9. □ Wu backing. 

1L □ Failed to give signal. 

IS. ffi-'Psiled to yield right of way. 

18. □Cat the comer. 

17. ©Driven under tniluenos of liquor. 

19. □ Driven by physical incompetent. 
2L □ Avoiding c olli s ion with pedestrian. 
23. □ Driven on car tracks. 

26. □ Failed to obey traffic signal. 

27. □ Lost control; car ran array. 

29. □ Wu turning right at ln tares eti on- 
31. □ Making U turn at intersection. 

33. □ Slowing down or stopping. 

36. □ Starting from curb. 

37. □ Improper turn, wide right turn. 

39. □ Other improper driving. 


L | 


1. □ Wu standing in safety zone. 
3. □ Wu confused by traffic. 

6 . □ 

7. □ 


9. 

11 . 

13 . 

15. 

17. 

19. 

2L 


0. □ Not stated. 

3. U Qae'headlight only. 

8. ©In apparent good condition. 

14. ROAD CONDITIONS: 

0. □ Norttatsd. 

3. ©■'Straight road at intersection. 

8. □ Obstruction lighted. 

9. □ Going downhill at intersection. 

15. ROAD SURFACE: 

0. G Not stated. 

3. □ lea. 

8. □ Wet other type. 

9. G Light snow. 

IS. WEATHER CONDITIONS: 

0. G Not stated. 

4. G Raining. 

17. UCHT CONDITIONS: 


1. G Defective brakes. 

4. G Glaring headlights. 
7. G No parking light. 


Wu hitching on vehicle. 

Stepped from behind parked car. 

Stepped from behind r****"f car. 
Stepped from loading platform. 

Roller skating. 

Had physical defect. 

Wu intoxicated. 

Croesing at crosswalk. No signal. 
Crossing diagonally. 

i 

2. □ No lights. 

6. G No tail light. 

8. G Defective steering 


1. G Defect in pa ve m e nt. 2. G Road under repair. 

4. G Straight road between intersections. 6. G Obstruction not lighted. 
7. G Going uphill at intersection. 8. G Curve. 


1. 

4. □ Wet asphalt. 
7. G Freshly oiled. 


1. fi^CTear. 

5. G Snowing. 


2. G Mud. 

5. □ Wet concrete. 
8. G Deep snow. 


2. G Cloudy. 3. G Fog. 

8. G Hailing. | 7. G Sleeting. 


0. G Not stated. 

3. G Dark, street lighting good. 


1. ©'Daylight. 

4. G Dark, street lighting poor. 


2. G Dusk. 

5. G Dark, no street lighting. 
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United States Court of Appeals 

fob the District of Columbia 

No. 7874 


JOSEPH W. HISCOX, To his own use and to the us<£ of 
Fire Association of Philadelphia, a corporation, Ap¬ 
pellant 

v. 

RICHARD JACKSON, Appellee 


Appeal from the Municipal Court of the 
District of Columbia 


BRIEF FOR APPELLEE. 


Statement of the Case. 

i 

i 

Appellee agrees with the statement of the case madej by 
appellant in his brief. 

Statutes Involved. 

Financial Responsibility Act of the District of Columbia 
as set out by appellant in his brief. 
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Statement of Points. 

Appellee intends to rely upon the following points: 

1. It was proper for the trial judge to direct a verdict 
for the appellee on the ground that the appellant had failed 
to identify appellee as the operator of the taxicab. 

2. There was no question of credibility in appellee’s testi¬ 
mony to be submitted to the jury. 

3. Appellant was guilty of contributory negligence as a 
matter of law. 

4. It was proper for the trial judge to direct a verdict for 
the appellee on the ground that appellee’s taxicab was 
not being operated with his consent, express or implied, 
at the time of the collision. 

Summary of Argument. 

1. Appellee contends that the alleged identification by 
appellant and by his witness, Greenstreet, of appellee as 
the operator of the taxicab was not positive and, therefore, 
mere opinion which had no evidentiary value for submis¬ 
sion to a jury. 

2. Appellee contends that the alleged variances and inac¬ 
curacies in his testimony and the testimony of his wit¬ 
nesses, if any did exist, -were not sufficiently substantial to 
constitute self-impeachment or contradictory in any respect 
material to this case. 

3. Appellee contends that appellant’s own testimony and 
the testimony of his witness, Greenstreet, is sufficient to 
establish that appellant was contributorily negligent as a 
matter of law. 

4. Appellee contends that all of the evidence in the case 
concerning consent establishes positively that appellee did 
not give his consent, express or implied, to anyone to 
operate his taxicab, and there is no evidence in the entire 
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case to the contrary. There was no question on this ppint 
which could have properly been submitted to a jury. 

Argument. 

1. Appellant argues in his brief that the case s 
have been submitted to the jury for its determinatioh of 
whether appellee was personally driving his taxicab at 
the time of the collision. He calls attention to his |own 
testimony and the testimony of his witness, Greenstifeet, 
concerning identification of appellee as the operator of! the 
taxicab (Appellant’s Appendix, 3 and 4). This testimony 
was clearly nothing more than an expression of opinion, hnd 
was for that reason inadmissible and without any eviden¬ 
tiary value, unless the witness had some prior knowledgje of 
the person whom he was attempting to identify. State v. 
Harr, 38 W. Va., 58,17 S. E. 794; Commonwealth v. Stilrte- 
van, 117 Mass. 192; State v. Shenborn, 46 N. H. 497; Tyler, 
Receiver, v. Sites, 90 Va. 539. 

The immediate case is distinguishable in that neither 
appellant nor his witness, Greenstreet, had any prior knowl¬ 
edge of appellee. Consequently there was no basis on wjiich 
either could express a belief or opinion, and their testimony 
concerning the identity of appellee was necessarily required 
to be a positive statement of fact which it failed to be. 
Corpus Juris, Vol. 22, p. 597 , para. 693 . 

The case of Frasciello v. Baer, decided by Mass. Suprleme 
Judicial Court on December 29, 1939, and reported ^n 5 
C. C. H. Automobile Cases 1129, to which reference is njade 
in appellant’s brief at p. 5, further illustrates that a pirior 
knowledge of the person being identified is a prerequisite 
to the admissibility of testimony based on belief or opinion. 

Against appellant’s testimony we have the positive testi¬ 
mony of appellee, of his witnesses, Lucy Baylor and Wil¬ 
liam Baylor, as well as the police report, (Appellant’s {Ap¬ 
pendix, 4, 5, 6 and 7 all establishing conclusively and with¬ 
out contradiction that appellee was not the operator ofj the 
taxicab at the time of the collision. 
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2. Appellee’s testimony (Appellant’s Appendix, 4 to 8 
inclusive) is positive, unequivocal and consistent through¬ 
out. It tells a clear story, and if his witnesses failed to agree 
with each other, or with him, or with documentary evidence, 
such discrepancies were with respect to the names of per¬ 
sons, the location and number of places visited, or the 
precise time of certain events, all of w'hich were not material 
to the issue in this case, nor sufficiently substantial to con¬ 
stitute self-impeachment, in the absence of w’hich no ques¬ 
tion of credibility w T as raised for submission to the jury. 
Morris Rosenberg, etc., v. George F. Murray, et al. No. 7502 
in the U. S. Ct. App. D. C., decided Nov. 12,1940, citing with 
approval Schmidt v. Milwaukee St. Ry. Co., 89 Wis. 195, 
61 N. W. 834. 

3. Appellant w’as guilty of contributory negligence as a 
matter of law\ See the testimony of appellant and his wit¬ 
ness, Greenstreet, (Appellant’s Appendix, 2, 3, and 4). 

It is settled law r that if the operator of a motor vehicle 
approaching an intersection with a preferred highway, and 
having a clear, unobstructed view* in both directions, fails 
to look before entering the intersection, or having looked, 
fails to see the defendant’s car, he is guilty of contributory 
negligence as a matter of law'. Kelly Furniture Co. v. 
Wash. Ry. & Elec. Co., 64 App. D. C. 215, 76 F (2nd) 985; 
Nelson, et al., v. Linderman, 288 Mich. 1S6, 2 C. C. H. 
Automobile Cases 1020; Brenner v. Dvkstra, 4 C. C. H. 
Automobile Cases 149; Goddard v. Armour & Co., 4 C. C. 
H. Automobile Cases 237; Heffner, et al., v. Pattee, 5 C. 
C. H. Automobile Cases 1025. 

4. Our Financial Responsibility Act, supra, makes the 
owner’s express or implied consent to the operation by 
another of his vehicle on public highways the equivalent 
of agency. Forrester v. Jcrman, 67 App. D. C. 167, 90 F. 
(2) 412; Rosenberg v. Murray, No. 7502, decided November 
12, 1940 by this Court. 

The effect of this statute is simply to shift the burden of 
proof and to impose on the defendant owmer the affirina- 



tive duty of proving that the car was not at the time of the 
accident operated with his express or implied consent. 
Rosenberg v. Murray, supra. This presumption continues 
until there is credible evidence to the contrary and ceases 
when there is uncontradicted proof that the automobile was 
not at the time being used with the owner’s permisiion. 
Rosenberg v. Murray, supra; St. Andrassy v. Mooney J 262 
N. Y. 368, 186 N. E. 867; Chaika v. Vandenberg, 252 ISf. Y. 
101, 169 N. E. 103; Fluegel v. Coudert, 244 N. Y. 393 ;j 155 
N. E. 683; DeOhannessian v. Elliott, 233 N. Y. 326,! 135 
N. E. 518. 

Appellee, owner, testified, positively and unequivocally, 
that Simms had taken the car without his knowledge, author¬ 
ity, or consent, and these uncontradicted statements to Ithis 
effect, more than overcame the statutory presumption. 
Moreover, all the circumstances related by appellee’s wit¬ 
nesses substantiated these statements, and such testinlony 
remains uncontradicted. Rosenberg v. Murray, supra:; 
Curry v. Stevenson, 58 App. D. C. 162, 26 F. (2) 534; jpea- 
body v. Marlboro Implement Co., 63 App. D. C. 288, 7j2 F. 
(2) 81; Simon v. City Cab Co., 64 App. I). C., 78 F. (2) 506; 
Rathfelder v. Flag, 12 N. Y. S. (2) 136, affirmed 282 N|. Y. 
563, 24 N. E. 984; Crippen v. Sunshine Transportation 
Corp., 20 N. Y. S. (2) 753. 

Consent, express or implied, as worded by the statjute, 
must exist at the time of the accident, and all testimony is 
uncontradicted that such assent was not given at such time. 
Rosenberg v. Murray, supra. 

As the Court said in St. Andrassy v. Mooney, supra, 

“The only conclusion that can be drawn reasonably 
from the uncontradicted evidence is that the chauf¬ 
feur at the time of the accident operated the car un¬ 
lawfully and without permission.” 


And in Chaika v. Vandenberg, supra, 

“Assent must exist at the time of the negligence. (j)nly 
where the automobile is operated by a person legally 
using same with permission of the owner, is the owher 
liable.” 
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That the automobile in question was stolen and was 
driven illegally remains uncontradicted, and that a warrant 
for the arrest of said driver was issued at the instance of 
appellee remains undisturbed. The appellee here does not 
conceal these facts from the police but acts promptly in 
making a report of such theft. The alleged existence of 
any friendship, as appellant argues, between appellee and 
driver, is contraverted by the fact that an arrest order for 
such driver was instigated at the request of appellee. 
This fact clearly indicates the state of mind and attitude 
regarding implied consent by appellee. It substantiates 
the unequivocal declarations of appellee that knowledge, au¬ 
thority and consent were wholly lacking. 

Aviated in DeOhannessian v. Elliott, supra, 

•' * 4 What was there to submit to a jury? The story as 
told by the defendant and by his chauffeur, Dimond, is 
not improbable on its face, it is not unreasonable, is not 
contradicted by facts, circumstances or presumptions 
arising from the facts, and has nothing about, or in it, 
to create suspicion/’ 

See also language in Rathfelder v. Flag, supra. 

Appellee relies upon the facts and law of the Rosenberg 
v. Murray, supra, decision as controlling of the facts and 
law in this matter. 


Conclusion. 

Appellee respectfully submits that the trial court prop¬ 
erly directed a verdict for him and asks that the judgment 
rendered therein be affirmed by this Court. 

Leon M. Shinberg, 

Attorney for Appellee. 
with whom 
M. Phillip Katz, 
and 

Philip Shinberg, 

Are on the Brief. 




